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SELECTING THE RIGHT BUSINESS STRUCTURE

with the basic issue of which type of busi-

ness entity to use. The myriad of factors
that must be considered in choosing the proper
business structure requires a careful evaluation
of the available alternatives. Intoday’s business
environment, most closely-held businesses op-
erate as conventional C corporations, S corpo-
rations or limited liability companies.

Persons going into business always start

From a tax perspective, C corporations are
treated as entities separate and apart from their
owners. Income earned by a C corporation is
taxed to the corporation while dividends paid by
a C corporation are taxable to the shareholders.
This can result in a dual layer of taxation — a tax
at the corporate level on income and a tax at the
shareholder level on dividends. The considera-
ble flexibility in permitting multiple classes of
stock and foreign ownership makes C corpora-
tions the optimal business structure for publicly-
traded and other large corporations. The C cor-
poration structure can also be advantageous for
a smaller corporation with owners seeking to
reinvest earnings in the business. The 21% flat
federal income tax rate imposed on C corpora-
tions generally permits the accumulation of
funds at a lesser tax cost than would result if
earnings are taxed at the individual level and
then reinvested in the business. C corporations
can, however, be particularly burdensome
when businesses are sold to third parties as
most buyers prefer to buy the assets of a cor-
poration rather than the corporation’s stock,
thereby triggering a potential double tax on the
sale proceeds.

S corporations are generally not subject to in-
come taxation because business income, gain
and loss flow through to and are reported by the
corporation’s shareholders on their personal in-
come tax returns. The absence of a tax at the
corporate level is attractive, but it comes at a
cost. Only individuals, other than non-resident
aliens, estates and certain trusts, are permissi-
ble S corporation shareholders. S corporations
can have only one class of stock, which restricts
some of the financial flexibility other entities
have by offering preferential rights to distribu-
tions to some owners but not others. An S cor-
poration cannot have more than 100 sharehold-
ers, which prevents a corporation with a large
number of shareholders from enjoying S corpo-
ration status. S corporations do,

however, offer payroll tax savings in that only
the salaries paid to S corporation owners are
subject to payroll taxes; any dividends or distri-
butions S corporation shareholders receive in
their capacity as shareholders are not subject
to payroll taxes. While an S corporation can
readily revoke its S corporation status and be-
come a C corporation, a five-year period must
lapse before a C corporation can re-elect S cor-
poration status.

A limited liability company, or “LLC”, like a cor-
poration, is formed in accordance with a state
statute, but can be treated as a partnership for
federal income tax purposes. In many cases,
LLCs offer the best of both worlds: the oppor-
tunity to avoid federal income tax imposed on C
corporations and the freedom from statutory re-
strictions on S corporations. Because LLCs
permit owners or members to share in company
distributions without regard to each member’s
ownership interest in the company, differing
distribunormtions to members are common-
place in governing LLC documents which per-
mit the holding of preferred and common inter-
ests. LLCs are permitted to have to a variety of
owners. Corporations, partnerships and non-
resident aliens are permitted owners of LLCs,
as are individuals, estates and trusts. In cases
where a business entity is borrowing funds from
a third party, an LLC may be the entity of choice
if losses are anticipated, as LLC members can
deduct not only their share of company losses
to the extent of their capital contributions, but
also to the extent of their share of loans taken
out by the company. In contrast, S corporation
shareholders can only deduct losses to the ex-
tent of their capital contributions and any loans
they have personally made to the corporation.
One disadvantage of the LLC structure is that
income from operations reportable by the
members will be subject to payroll taxes.

While the specifics of each situation should be
carefully analyzed by professional advisors who
are familiar with the business, the vast majority
of closely-held businesses are formed as S cor-
porations or LLCs. Unless a business is in an
expansionary phase where the owners intend to
accumulate earnings for future use of the busi-
ness or need to maintain a structure which is
more widely recognized for institutional inves-
tors, the S corporation or LLC structure is often
best suited for the needs of the owners.
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Recent Recognitions

Our current Leading Lawyers* and
Emerging Lawyers™* have been recog-
nized again for 2019. Dan Beederman,
Joan Berg, Norm Finkel, Adam Glazer,
Rich Goldwasser and Ron Silbert are
all acknowledged as Leading Lawyers;
and Greg Mini and Matt Tyrrell con-
tinue their status as Emerging Lawyers.

*Service mark of the Law Bulletin Publishing Co.

Speaking Engagement

On February 25 and 26, Firm attorneys
Gerry Newman and Adam Glazer will be
speaking at the 50" Anniversary Elec-
tronics Representatives Association
(ERA) Conference in Austin, TX. A
breakout session titled: “Standing Firm:
Reps Deserve to Get Paid” will review
the many approaches to recovering un-
paid and underpaid commissions owed
to sales representatives when the rep-
principal relationship terminates.

Notable Publications

In a January 29" Crain’s Chicago Busi-
ness article, Adam Glazer shared his
views on the strong growth potential of
the Firm’s real estate tax practice in the
aftermath of highly publicized federal in-
vestigations into other longtime play-
ers. The article recognized that busi-
nesses may now take a second look at
their representation in seeking property
tax reductions. “As a law firm versed in
property tax law,” Glazer told Crain’s,
“we are rededicating our efforts to stand-
ing out from the crowd, in connection
with the services we offer and the integ-
rity we provide.”

LinkedIn

If you have a LinkedIn account, please
take a moment to follow our Firm page.
We post new articles (not always in-
cluded in our Firm newsletters), as well
as Firm news and accolades.
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our company name or logo and the image it
Yconjures in the minds of those who see and

use it, including your customers and suppli-
ers, may be your company’s single most important
asset. Your trademark, be it a brand name or logo,
can convey intellectual and emotional attributes
and messages about you, your company and your
company'’s reputation, along with its products and
services.

The trademark acts as an “identifier” in denoting
the source of origin and quality of products and
services which you and your company have previ-
ously provided to customers. Trademarks, service
marks, trade names, logos and even scents are all
identifiers and part of the larger toolbox of intellec-
tual property valued by many successful compa-
nies and zealously protected to avoid infringement
or dilution.

One of the first decisions made by an owner of a
new business is selecting a name or identifier. The
decision is very important since the name will func-
tion as the company’s personal representative to
the public. Thus, great care must be exercised in
selecting a name or mark.

Trademarks, service marks and similar identifiers
are often selected with the help of the company’s
advertising counsel as well as legal counsel. Ad-
vertising counsel helps identify marks which are
desirable from a business and communications
standpoint. Legal counsel investigates the availa-
bility of desirable marks to ensure they do not in-
fringe third party trademarks and are neither de-
scriptive, confusingly non-descriptive or contain
other attributes which may make the mark difficult
or impossible to protect.

The best trademarks are those which are adapta-
ble for sight and sound advertising and promotion
and convey the proper message regarding the
goods or services, without being descriptive. The
best trademarks are those which are “meaning-
less” in the conventional sense. One example of
this selection process is the well-known mark,
“Exxon®” used by Amoco®. The mark was mean-
ingless until Amoco developed it into a valuable
brand and trademark identifier.

Before a final decision is made in selecting a mark,
a comprehensive trademark search should be
conducted to determine whether there are third
parties using the proposed mark or if the mark is
so similar to a third-party mark as to cause a likeli-
hood of confusion, mistake or deception as to the
source or origin of goods or services with which
the mark is intended to be used. A formal search
should be made by legal counsel since great care
must be taken to avoid infringement of third-party
marks.

After the selection of a new mark, the mark must
then be used in a proper manner to preserve the
company’s proprietary rights. A trademark must

always be identified as a trademark. It must be dis-
tinguished from the mere name of the product or
the services. Following three simple rules will, in
most cases, assure proper use of the company’s
trademark and thus protect its trademark rights:

The first and most important rule is to use the ge-
neric name of the product or services in associa-
tion with the trademark. In advertising, one should
not merely refer to a product by its trademark
“GIDET” but should refer to the product as a
“GIDET computer.”

The second rule is to make sure that the consum-
ing public recognizes your trademark as a trade-
mark. If the mark has been registered in the U.S.
Trademark Office, recognition can be noted by us-
ing the symbol of the “R” enclosed within a circle
or “®”. Alternatively, you can use the legend
“Reg. U.S. Trademark Off.” This notation must
only be used when the mark has actually been reg-
istered in the U.S. Trademark Office.

For those marks which have not been registered in
the U.S. Trademark Office, the letters “TM” or
“Trademark” can be used to indicate that the user
considers the mark to be a trademark or service
mark. When an application for registration of the
mark has been filed but not issued, it is permissible
to use the phrase “TM pending” or words to that
effect.

Finally, in order to ensure that a mark will be rec-
ognizable as such everywhere it appears, it should
be displayed with some special form of typograph-
ical treatment. At the very minimum, the mark
should be capitalized, or it may appear in all upper-
case letters, in quotation marks, in italics or in bold-
face type.

Since trademarks and service marks are extremely
valuable assets of your company, they should be
protected from loss just as you would protect your
inventory, trade secrets, and methods of doing
business. Although the law protects your rights to
your trademark without registration, additional pro-
tection may be obtained by federal or state regis-
tration of the mark. Federal registration requires
use of the mark in connection with the sale of
goods or services in interstate commerce, while
state registration requires intrastate use. Registra-
tion is evidence on its face of the registrant’s own-
ership of the mark, but it is not conclusive evidence
as to either the ownership or the validity of the
mark. Nevertheless, registration, particularly fed-
eral registration, reduces the risk of innocent use
of the mark by others by placing the mark of record
in a central registry where it will appear in searches
conducted by potential competitors.

While this article covers some of the more im-
portant aspects and ramifications of the law of
trademarks and business names, other problems —
such as trademark infringement — may arise in the
innocent use of trademarks which should be re-
ferred to competent trademark counsel.

This newsletter is not intended to be legal or tax advice and is not a substitute for obtaining legal or tax advice.



